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INSURING
YOUR SUCCESS

Chartered Property Casualty Underwriters

S O C I E T Y

Your Claims Interest Group met  
Apr. 5, 2008, at the beautiful Rosen 
Shingle Creek Resort in Orlando, Fla. It 
was a very productive meeting and a lot 
was accomplished. Shingle Creek Resort 
sits beside historic Shingle Creek, the 
headwaters to the Florida Everglades. 
We will miss this beautiful facility. The 
Leadership Summit is going back to 
Arizona for 2009 and 2010.

We presented two seminars in 
Philadelphia at the Annual Meeting 
and Seminars. One was titled “Ethics 
and Diversity,” which was a panel 
presentation on working with a diverse 
workforce and was filed for CE credits. 
Cecelia Foy-Dorsett, CPCU, AIC, 
and Rodney Caudill, CPCU, AIC, 
were responsible for the topic, which 
fit the overall theme of the conference. 
Andrew Zagrzejewski, CPCU, CLU, 
AIC, and Barbara Keefer, CPCU, J.D., 
partnered with the Agent & Broker 
Interest Group to present the other 
seminar, “Agents E&O Coverage and 
Claim Avoidance.” 

Chairman’s Corner
by Robert E. McHenry, CPCU, AIC, AIS

The CLEW and Claims interest groups 
partnered to present the Mock Trial. 
Let’s just say “National Treasure” and 
Philadelphia are appropriate hints to 
describe the presentation. 

Our luncheon meeting was on Sunday, 
Sept. 7. Bill McCullough, CPCU, Tony 
Nix, CPCU, and John Giknis, CPCU, 
secured an excellent speaker. John 
Nickolas is the vice president and CFO 
for the Philadelphia Phillies major league 
baseball team. His topic was managing 
the risk of a major league team. Eric 
Fitzgerald, CPCU, J.D., ARe, arranged 
for some Phillies gear as door prizes.

Ken Hoke, CPCU, AIC, presented 
an analysis of the CQ articles going 
back several years. The purpose was to 
evaluate the balance of personal versus 
commercial lines. He found that of 15 
mixed articles, 5 were clearly personal 
and 13 were commercial lines. There are 
many articles on Katrina and litigation 
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Congratulations, Tony, and any way we 
can help you, please ask.

On a personal note, my three years as 
chairman ended after Philadelphia. It was 
the best experience imaginable. There are 
fine people who volunteer their personal 
time to manage the largest interest group 
of the Society. These people present 
education seminars, write articles, serve 
as local chapter officers and take care 
of their families. It is an honor to have 
worked with them. They won’t get rid of 
me that easily, though. The Nominating 
Committee recommended that I become 
an Interest Group Governor and member 
of the Society Board. The official election 
was this summer and training began in 
August. My new official duties begin this 
month. My outgoing advice to you is to 
get active and stay active. n

“�Work while you have the 
light. You are responsible 
for the talent that has been 
entrusted to you.” 

— Henri F. Amiel

after the 2004 hurricane season. Hoke 
suggested putting deadlines on the Web 
site for authors to make submissions. I 
challenge each reader to submit an article 
to the Claims Quarterly.

Other news: Beginning in 2009, every 
Society member will be entitled to 
receive benefits from every interest 
group and will enjoy access to all their 
information and publications.

Donna Popow, CPCU, J.D., AIC, is our 
liaison with the Institutes. She reports 
that there were 757 new designees invited 
to Philadelphia for conferment. Fifteen 
new COMET Online Learning courses 
(the Commercial Insurance Series) are 
now available. COMET courses, which 
count toward Continuing Professional 
Development (CPD), deliver Institute 
content online in small, manageable 
pieces. Popow also discussed new 
Institutes’ initiatives, including Shared 
Vision, a joint program between the 
AICPCU and the CPCU Society that 
was established to enhance the CPCU 
experience, beginning with CPCU 
candidacy and continuing through 
lifelong Society membership.

Seminar topics for Denver 2009 and 
Orlando 2010 may include “E-Discovery 
and IT” and “Investigation for 
Dummies,” stressing communication 
with policyholders and choosing expert 
witnesses. We also hope to develop 
webinars during 2008–2009. For Orlando, 
John Giknis will begin checking into a 
luncheon speaker from Disney. While 
there was no discussion on lunch in 
Denver, perhaps a ski resort operator 
would be a good draw.

At the Leadership Summit, Tony Nix 
was nominated and approved as the 
new chairman-elect. He has been a very 
active supporter of the CPCU Society 
and assistant to the chairman. Nix works 
hard all year round to present claims 
education meetings. He also serves in his 
chapter. The “T-Man” has been in the 
Claims Interest Group for six years, and 
was unanimously elected to the position. 



This issue of Claims Quarterly contains 
technical articles addressing both 
specialized and broad industry issues. As 
to the more specialized issues, William 
J. Warfel, CPCU, Ph.D., CLU, and 
Jeffrey J. Asperger, J.D., discuss a 
landmark Arizona Court of Appeals 
decision interpreting the coverage 
provided by builder’s risk policies. The 
case is significant because the Court 
recognized that builder’s risk coverage 
is not ordinary property coverage and 
therefore not subject to the Arizona 
Standard Fire Policy statute. The article 
expands on the Court’s comparison of 
the coverage provided by standard fire 
and property policies and builder’s risk 
coverage. For those of us who obtained 
the CPCU designation several years ago, 
the article provides an excellent refresher 
on the elements and origins of inland 
marine coverages. 

In another specialized article, my partner, 
James A. Wescoe, J.D., analyzes what 
constitutes sufficient notice of a cargo 
loss claim under Interstate Commerce 
Commission regulations. He offers 
practical suggestions for increasing the 
likelihood of prevailing on a lack of 
notice defense to a cargo claim. For 
insurance carriers who may be asserting 
a cargo loss claim by way of subrogation, 
the article is helpful to avoid being 
subject to the notice defenses. 

As to the broader issues, Deanne K. 
Sasser, CPCU, J.D., AIM, analyzes 
the elements and valuation of a type of 
claim that most adjusters deal with on a 
regular basis — loss of consortium. Loss of 
consortium claims are asserted routinely 
in injury and death cases, and Sasser’s 
article provides valuable insights into 
issues that arise with such claims. 

Finally, Jon Gice, CPCU, ARM, 
addresses various issues raised in 
the handling of claims made by 
undocumented workers. With the 
increase of undocumented workers in 
this country, it is ever more important 
for claim handlers to be aware of the 

potentially unique issues presented by 
such claims.

One final note: I want to recognize the 
service of our Claims Interest Group 
Chairman, Robert E. McHenry, CPCU, 
AIC, AIS, who completed his term as 
chair at the 2008 Annual Meeting and 
Seminars. McHenry has done a truly 
first-rate job as chairman, as evidenced 
by the Claims Interest Group having 
been awarded Gold Circle of Excellence 
recognition during every year of 
McHenry’s term. Moreover, in the last 
two years, the Claims Interest Group 
has obtained Gold with Distinction 
recognition. McHenry is moving on to a 
position on the Board of Governors, where 
he will undoubtedly be equally effective. n
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From the Editor
by Keithley D. Mulvihill, CPCU, J.D.
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n �William J. Warfel, CPCU, Ph.D., 
CLU, is a professor of insurance and 
risk management at Indiana State 
University. He received his doctorate 
in insurance and risk management 
from Indiana University. Warfel 
is widely published in applied 
professional journals; a number of his 
articles have appeared in the CPCU 
eJournal, Risk Management Magazine, 
and The John Liner Review, among 
other publications. He has served as 
a testifying and/or consulting expert 
witness in over 40 cases; most of 
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bad faith issues. Warfel can be reached 
at aadams8@indstate.edu. 

n �Jeffrey J. Asperger, J.D., is the 
principal and founder of Asperger 
Associates LLC. His practice 
includes the handling of complex 
and multiparty litigation involving 
negligence, product liability, contract, 
and commercial liability, among other 
areas. Asperger earned a bachelor’s 
and master’s degree from Kent State 
University and a J.D. from The John 
Marshall Law School in Chicago. In the 
legal case discussed in this article, he 
served as lead coverage counsel for 
the insurer. Asperger has served as 
lead coverage counsel in a number of 
insurance cases. 
 
Editor’s note: This article is reprinted 
and has been edited for length with 
permission from Risk Management 
Magazine. The article originally 
appeared in the February 2008 
issue of Risk Management Magazine. 
Copyright 2008. Risk and Insurance 
Management Society Inc. All rights 
reserved. 

Liberty Insurance Underwriters, Inc. v 
Weitz Co., LLC, 215 Ariz. 80, 158 P.3d 
209 (2007)

The Weitz Company was the general 
contractor for a project to erect four 
dormitory buildings at Arizona State 
University. Consistent with the custom 
and practice and Occupational Safety and 
Health Association (OSHA) fire safety 
requirements, the applicable builder’s 
risk policy contained several protective 
warranty endorsements (e.g., maintain 
adequate fire extinguishers on site, 
conduct a fire watch during all welding 
operations or other hot processes, inspect 
for fire hazards at the end of the work day, 
etc.). A breach of a protective warranty 
automatically renders the coverage 
null and void. In this particular case, a 
subcontractor’s employee was performing 
“hot work” operations using a blowtorch 
to cut and weld structural steel supports 
for the roof of a dormitory building. As 
a result of the cutting and welding, the 
combustibles in the immediate area were 
ignited and spread to destroy the entire 
dormitory building and caused damage to 
adjacent property.

According to a written statement 
provided by the subcontractor’s 
employee subsequent to the fire, he 
was performing this “hot work” alone, 
there was no one providing a fire watch 
for his work, and he did not have a fire 
extinguisher either with him or in the 
vicinity. The subcontractor’s employee 
attempted to extinguish the fire with 
a jug of water, but this attempt was 
unsuccessful. A co-worker summoned by 
the subcontractor’s employee after the 
fire started ran to another floor of the 
building to find a fire extinguisher, but 
the fire spread unchecked, destroying the 
dormitory building and causing damage 
to the adjacent property. Based on these 
statements, it was clear that several 
protective warranties in the builder’s risk 
policy were breached.

In contending that coverage was available 
under the policy, the Weitz Company 

challenged the legal validity of the 
protective warranties. It contended that 
the policy constituted property insurance 
rather than inland marine insurance and 
therefore had to be consistent with the 
Standard Fire Policy (SFP). Arizona is 
one of about 29 SFP jurisdictions. Weitz 
contended that a protective warranty 
conditions coverage on compliance with 
terms and conditions not found in the 
SFP and, thus, is inconsistent with it, 
detracting from the coverage required to 
be provided by the SFP.

Hence, Weitz contended that Liberty 
could not rely on the breach of a 
protective warranty to defeat coverage 
otherwise provided by the builder’s risk 
policy. Liberty contended that the policy 
constituted inland marine insurance and 
therefore any conflict with the SFP was 
moot. In all SFP jurisdictions, an inland 
marine policy is statutorily exempted from 
complying with the terms of the SFP.

Without engaging in any factual analysis 
concerning whether the policy was 
constituted inland marine insurance 
or property insurance, the trial court 
summarily ruled that the policy is not 
an inland marine policy. In a landmark 
decision filed on March 27, 2007, the 
Arizona Court of Appeals, Division One, 
overturned the trial court decision and 
ruled that the policy constitutes an inland 
marine policy.

A Landmark Decision
Like virtually all states, Arizona has 
adopted the nationwide inland marine 
definition. This definition includes four 
general classes of property, one of which 
is “Commercial property floater risks 
covering property pertaining to a business 
… Builder’s risks and/or installation risks 
covering interest of … contractors, against 
loss or damage to machinery, equipment, 
building materials or supplies, being used 
with and during the course of installation, 
testing, building … Such policies may 
cover at points or places where work is 
being performed, while in transit and 
during temporary storage or deposit, of 
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property designated for and awaiting 
specific installation, building … ” is a 
subclass within this general class.

The guidelines further stipulate that 
(1) “Such coverage shall be limited to 
builder’s risks or installation risks where 
perils in addition to fire and extended 
coverage are to be insured,” and (2) “if 
written for account of a … contractor 
the coverage shall terminate when the 
interest of the … contractor ceases.”

In ruling that the Weitz policy constituted 
inland marine insurance as opposed to 
property insurance as a matter of law, 
the Arizona Appellate Court relied upon 
the presence of two coverage features 
customarily associated with inland marine 
insurance that were contained in the 
policy. Both of these coverage features are 
referenced in the guidelines pertaining 
to coverage for builder’s risks and/or 
installation risks and, thus, are codified in 
the Arizona statute.

First, coverage terminates under the 
applicable policy when the interest of the 
contractor ceases (i.e., upon completion 
of the building, at which time the owner 
takes possession). This provision is 
consistent with inland marine insurance 
as opposed to property insurance. An 
inland marine coverage form is flexible 
and adaptable with respect to the terms of 
coverage including, for example, the time 
period for which coverage is applicable, 
such that the coverage form is responsive 
to changing circumstances and provides 
coverage consistent with an exposure to 
loss that is not static—the parameters 
of the exposure to loss are unknown on 
the inception date of coverage. Inland 
marine insurance is an outgrowth of ocean 
marine insurance. In the case of ocean 
marine insurance, coverage terminates 
upon the completion of the voyage—a 
parameter that is unknown when coverage 
commences. For this reason, an expiration 
date as such is not identified in the 
declarations of an ocean marine policy.

Similarly, while the builder’s risk 
policy contained an expiration date, 
the coverage form allowed for some 
flexibility in terms of the policy period. 
Coverage may terminate before the 
expiration date if, for example, the 
owner or buyer accepts the property 
before this date.

In emphasizing the presence of this 
coverage feature, the Arizona Appellate 
Court distinguished this case from 
1993’s Village of Kiryas Joel Local 
Development Corporation v Insurance 
Company of North America, in which 
the question of whether cancellation of 
a policy prior to the loss was defective 
hinged on whether the applicable 
builder’s risk policy constituted inland 
marine insurance or property insurance. 
There were statutory restrictions on 
grounds for cancellation that applied 
to property insurance but not to inland 
marine insurance. In holding that the 
applicable policy constituted property 
insurance as opposed to inland marine 
insurance, the U.S. Court of Appeals, 
Second Circuit, noted that coverage 
under the policy did not terminate upon 
completion of the structure or receipt of 
certificate of occupancy.

Second, the Weitz Court relied upon the 
fact that coverage under the applicable 
policy included perils in addition to 
fire and the extended coverage perils, 
an apparent reference to the breadth of 
coverage provided under the applicable 
policy in terms of coverage for the perils of 
transportation. Such breadth of coverage 
is consistent with inland marine insurance 
as opposed to property insurance. 

While the builder’s risk policy excludes 
causes of loss that pertain to exposures 
that are clearly uninsurable (e.g. flood, 
wear and tear) or are more appropriately 
addressed under a specialty insurance 
coverage form (e.g., loss caused by 
dishonest acts of employees of the 
policyholder is excluded; this exposure 
is more appropriately addressed by 
an employee dishonesty policy), the 

exclusions are carefully defined and 
limited so as to preserve broad coverage 
while property is in transit and exposed to 
transportation perils. 

Other coverage features customarily 
associated with inland marine insurance 
as opposed to property insurance were 
not considered by the Arizona Appellate 
Court because these coverage features are 
not specifically identified in the Arizona 
statute. However, the court noted that 
these other coverage features may be 
relevant in the event a case is submitted to 
a fact finder. The presence of these other 
coverage features, or the lack thereof, in 
a builder’s risk policy may create a factual 
issue in terms of whether the policy 
constitutes inland marine insurance as 
opposed to property insurance.

Other Coverage Features
Other coverage features customarily 
associated with inland marine insurance 
also are contained in the applicable 
builder’s risk policy:

•	� Coverage under the applicable 
policy is contingent on adherence 
to warranties, the breach of which 
automatically voids coverage. In 
ocean marine insurance, the potential 
magnitude of the risk of loss is so 
substantial that the exposure to 
loss is uninsurable in the absence of 
warranties. The character of the vessel 
and its equipment for the particular 
cargo or voyage are fundamental 
to the underwriter in arriving at a 
decision whether or not to accept the 
risk and in establishing the premium 
to be charged. Thus, for example, 
the policyholder must warrant that 
the vessel is “seaworthy.” Coverage is 
automatically void in the event that 
the warranty is breached.

	� Similarly, the builder’s risk policy 
contained a fire extinguisher warranty 
that requires the maintenance of an 
adequate number of fire extinguishers 
on the premises at all times; a fire 
watch warranty that requires an 
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All of the coverage features associated 
with inland marine insurance need not be 
present for a builder’s risk policy to qualify 
as inland marine insurance as opposed to 
property insurance, and the presence of 
a single coverage feature per se does not 
automatically transform what otherwise 
would be property insurance into inland 
marine insurance. These coverage 
features must be collectively considered in 
determining whether a builder’s risk policy 
constitutes inland marine insurance as 
opposed to property insurance.

Preserving Affordable 
Coverage
Because the risk of loss that is insured 
under a builder’s risk policy is substantial, 
particularly in the commercial arena, 
insurers typically issue such policies on an 
inland marine coverage form. Inclusion 
of protective warranties is in the interest 
of both general contractors and insurers. 
Absence of such warranties would render 
the exposure uninsurable and result 
in a higher incidence of construction 
accidents, making many construction 
projects economically unfeasible.

For such warranties to be upheld in SFP 
jurisdictions, at a minimum, insurers 
and brokers must carefully design the 
policy to meet statutory requirements 
for inland marine insurance. Meeting 
these statutory requirements entails 
the inclusion of certain coverage 
features in the policy. An abundance 
of these coverage features likely will 
tilt resolution of a dispute between an 
insurer and a policyholder in favor of 
the policyholder. Liberty International 
v the Weitz Company et al. bodes 
well for the continued availability of 
comprehensive builder’s risk insurance 
at an affordable price. n

($25,000) for a contract penalty 
imposed on the policyholder for failure 
to meet a “deadline;” coverage for 
expediting expense incurred by the 
policyholder to prevent a delay that 
otherwise would have resulted because 
of direct damage to covered property 
caused by a covered cause; and 
$25,000 of computer equipment, data 
and media coverage.

•	� Coverage under the applicable policy 
includes coverage for non-owned 
property in the care, custody, or 
control of the insured for which the 
insured is legally liable. In ocean 
marine insurance, coverage is provided 
for the liability exposure faced by 
the carrier (i.e., the vessel owner) in 
connection with loss to cargo in its 
care, custody or control while being 
transported by the vessel.

Inclusion of protective warranties is in 
the interest of both general contractors 
and insurers. Absence of such 
warranties would render the exposure 
uninsurable and result in a higher 
incidence of construction accidents, 
making many construction projects 
economically infeasible.

The builder’s risk policy provides 
substantial coverage for non-owned 
property in the care, custody or control 
of the insured for which the insured is 
legally liable. First, coverage property 
is specifically defined to include not 
only property owned by the insured, 
but also property of others for which 
the insured is legally liable. Second, the 
$25,000 coverage extension pertaining 
to computer equipment, data and media 
includes not only owned property, but 
also non-owned property for which the 
insured is legally liable. Defense coverage 
is implied under the policy (i.e., the 
“duties in the event of loss” condition 
specifies that the insured is not authorized 
to admit any liability without the consent 
of the carrier, which means that the 
carrier reserves the right to contest a 
suit alleging liability on the part of the 
insured—presumably at the expense of 
the carrier).

employee with a fully operational fire 
extinguisher to observe welding or 
other hot process during the operation 
and for at least 20 minutes thereafter; 
and a daily inspection warranty that 
requires daily inspections for the 
purpose of uncovering fire hazards. 
The potential magnitude of the risk 
of loss associated with the erection 
of a dormitory facility on a major 
university campus is substantial. 
Inclusion of protective warranties in 
the policy made it possible for Liberty 
to provide coverage at a reasonable 
cost for an exposure that otherwise 
would have been uninsurable.

•	� Coverage under the applicable 
policy includes coverage for property 
exposures that are mobile, or temporal, 
in nature. In the case of ocean marine 
insurance, coverage is provided to 
shippers and vessel owners (i.e., 
carriers) for ocean shipments of cargo. 
Ocean marine insurance was designed 
to cover property in transit on the sea.

	� The builder’s risk policy includes 
$100,000 of land-based transit 
coverage for materials and supplies 
while being transported from an off-
premises site to the university campus.

•	� Coverage under the applicable policy 
includes coverage for remote losses 
beyond direct damage to property. In 
ocean marine insurance, coverage is 
provided not only for direct damage 
to property (e.g., hull insurance 
encompasses direct damage to the 
vessel and its equipment), but also 
for financial losses that are remote in 
nature. An ocean marine insurance 
policy includes a sue, labor and travel 
clause under which, for example, 
expenses incurred by the insured to 
prevent an imminent covered loss are 
addressed.

	� The builder’s risk policy includes 
substantial coverage for a range of 
financial losses that are remote in 
nature, such as $100,000 of accounts 
receivable coverage; coverage for 
added costs related to impaired 
collections; $25,000 of valuable 
papers and records coverage; coverage 



n �Deanne K. Sasser, CPCU, J.D., 
AIM, is an attorney for State Farm 
Litigation Counsel in Crown Point, Ind. 
She is a member of the Indiana Bar 
Association, the Illinois Bar Association, 
the Northern District of the United 
States District Court, Lake County Bar 
Association, the Defense Trial Counsel 
of Indiana and the CPCU Society.

What goes into a marriage?

In this country, more than two million 
couples marry each year.1 Every marriage 
is entered into with the hope that it will 
last a lifetime. In the typical wedding, 
the couple exchanges the following 
wedding vows: “for better or worse … 
for richer or poorer … in sickness and 
in health … ‘til death do us part.”2 The 
institution of marriage embodies certain 
essential elements and duties. Some of 
these elements of marriage have been 
found to be so important that courts have 
held that a marriage entered into without 
them is invalid. Under common law, the 
duties of husbands and wives were rigidly 
defined by gender. The husband had a duty 
to financially support his wife, and the 
wife had the duty of providing domestic 
services to her husband.3 However, in the 
1960s, the courts struck down many of 
these ideologies and made the duties of 
husbands and wives more gender neutral.4 
The courts have also noted that the 
duty of spouses also includes providing 
social companionship, including sexual 
companionship, to the other spouse.5 It is 
fundamental that the relationship between 
husband and wife impose on each of them 
certain legal marital duties and gives each 
of them certain legal marital rights.6 It 
is clear that these duties and obligations 
within a marriage carry significant legal 
weight and value.

What if the marriage 
suffers a loss in “sickness 
and health” that was 
caused by another?
If someone is injured as a result of the 
negligence of another, the injured party has 
the legal right to file a civil cause of action 
for his/her damages. Likewise, a spouse of 
the injured party may also suffer damages 
as a result of the accident through loss of 
consortium/services. Loss of consortium/
services claims are based on a recognition 
of a legally protected interest in marital 

relationships.7 Loss of consortium/services 
is more than a loss of the overall happiness 
within the marriage.8 The basis for recovery 
is an interference with the continuance 
of a healthy and happy marriage and an 
injury to the conjugal relation.9 Some 
courts have made a distinction between 
a claim for loss of services and loss of 
consortium. Loss of services is exactly that, 
tangible and identifiable services provided 
by a spouse. These services can include 
cutting the grass, shoveling the snow, 
doing the laundry, cleaning the house, and 
a whole host of the many shared duties 
spouses provide to one another within the 
marriage. Loss of consortium includes not 
only sexual relations, but also intangible 
elements of companionship, love, care and 
affection. 

What evidence is needed to establish a 
loss of consortium/services claim?

To establish a claim of loss of 
consortium/services, the consortium/
services plaintiff has the burden of 
proving the following elements: 

(1)		�  That the defendant is liable to the 
plaintiff.

(2)		�  That the consortium/services 
plaintiff suffered damages or 
loss because of the injury to the 
plaintiff spouse.

(3)		�  That the defendant’s negligence 
to the plaintiff spouse was the 
proximate cause of any damages or 
loss sustained by the consortium/
services plaintiff.10

The burden of proof in these cases is 
the same as any other civil action — 
a preponderance of the evidence. A 
typical jury instruction in a loss of 
consortium/services claim states: 
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its plain and ordinary meaning, and 
will enforce the contract according to 
its terms.19 Ambiguous language will 
be construed against the insurer.20 An 
ambiguity exists where the provision is 
susceptible to more than one reasonable 
interpretation.21 Where the term 
“bodily injury” in an insurance policy 
is specifically defined to include the 
loss of consortium/services, an insurer 
is bound by that definition, and claims 
for loss of consortium/services may be 
subject to the per-occurrence limitation, 
rather than the per-person limitation.22 
However, in those policies in which a loss 
of consortium/services is not included in 
the definition of “bodily injury” and is 
thus considered a derivative claim, the 
per-person limits will apply.23 Therefore, 
the policy language of the insurance 
contract must be carefully examined to 
determine whether the per-occurrence 
or person limitation applies to the loss of 
consortium/services claim. n
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Not an Incidental Exposure

Claim operations are confronted with 
the reality of an ever-growing number of 
claims involving undocumented workers. 
While it is a violation of federal law to 
hire an illegal alien, it is estimated that 
there are millions of undocumented 
workers currently employed in the 
United States. A significant number are 
often hired to perform dangerous tasks. 
During a recent five-year period, the rate 
of workplace fatalities for foreign-born 
workers increased 43 percent compared to 
a 5 percent decline among U.S. citizens. 
Undocumented workers are either poorly 
trained or not provided with any safety 
orientation, due to cultural or language 
barriers.

The Federal Immigration Reform & 
Control Act was enacted by Congress 
in 1986. The law made it illegal to hire 
a worker who is either unlawfully living 
in the United States or unlawfully 
authorized to work in the United States.

Employers are mandated under this law 
to verify the legal status of every hire 
by completing an I-9 form with the 
federal government. Employers face civil 
fines and may be subject to criminal 
prosecution if found guilty of failing to 
verify legal status or knowingly hiring an 
illegal alien. 

But even for diligent employers, this 
process of verification isn’t enough. 
It is estimated that millions of illegal 
immigrants have purchased some 
combination of a counterfeit Social 
Security card, driver’s license, work visa, 
green card and/or birth certificate. These 
documents are very authentic looking, so 
only an expert review can identify them 
as counterfeit. Many of these documents 
are acquired as part of the price paid to 
be smuggled into the U.S., or are easily 
acquired through vendors operating on 
the street and/or flea markets. 

Other employers are not so diligent in 
their hiring efforts, either through lack 
of controls or deliberate avoidance of the 

law. These customers may fail to complete 
the I-9 form and, in the worst scenario, 
pay the worker cash rather than through a 
formal payroll process. Such customers are 
not only in violation of federal law, but 
are also potentially guilty of payroll fraud 
in the eyes of their workers compensation 
insurance carrier. 

Despite the illegality, the hiring of 
undocumented workers continues 
unabated in many industries. One author 
has taken the position that the problem 
isn’t illegal workers, the problem is illegal 
employers. Fortune magazine estimates 
that up to 40 percent of all new U.S. 
home construction is completed by illegal 
workers.1 A recent study cited in that 
same article concluded that 36 percent of 
insulation workers, 29 percent of roofers 
and 28 percent of drywall workers are 
undocumented workers. 

Beyond the difficulty of finding people 
to perform jobs that U.S. citizens may be 
unwilling to perform, another incentive 
for hiring undocumented workers is the 
opportunity to pay a lower wage to this 
worker. The lower labor cost provides a 
perverse economic reality. It has been 
suggested that the price of a new home 
in Florida would increase by as much as 
40 percent if these lower-paid workers 
were eliminated from the home building 
industry.

Challenges of 
Undocumented Workers
An undocumented worker is not likely to 
report a soft tissue injury for fear of losing 
his or her job. It is the undocumented 
worker who falls from a rooftop or is 
crushed by a piece of equipment whose 
claim is reported. It is common for a 
claim involving traumatic brain injury, 
a severe burn or a spinal cord injury to 
easily exceed $1 million. 

Attempts to deny these claims based on 
arguments that these workers are illegal 
have largely failed. For example, a key 
decision in Connecticut was rendered 
in Dowling v Slotnik, 712 A.2d 386, 409. 
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in such cases. State law may also limit 
the other benefits the claimant might 
otherwise be entitled to receive, such as 
vocational rehabilitation benefits, since 
rehiring the undocumented worker in 
any new position violates federal law!

Handling claims that involve an 
undocumented worker are challenging, 
and from all indications, these claims will 
only continue to grow in number. A claim 
handler needs to understand the challenge 
and find ways to best handle the claim to 
the most optimal conclusion. n
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•	� Return to work is not an option. 
Because the undocumented worker can 
not be legally reemployed, a return-to-
work effort may be deemed a violation 
of the Federal Immigration Law.

Claim Handling Suggested 
Solutions
The following two actions are suggested 
to meet the challenges of each claim 
involving a known or suspected 
undocumented worker:

•	 �Social Security number. A claim 
where the injured worker can not 
produce a Social Security number 
is easy to identify as involving an 
undocumented worker. A claim where 
a Social Security number is presented 
is more complicated, as the number 
may be counterfeit. Any claim that is 
suspected to involve an illegal worker 
must be investigated to confirm legal 
status through contacting a local 
Social Security administration office. 
The Social Security office will require 
the employer’s TIN number, so be 
prepared before making the call. If 
the employer refuses to participate 
in the investigation, this refusal may 
strongly suggest that the worker is 
undocumented. The Social Security 
office is the easiest way to verify the 
number, and there is no charge. 

•	� Benefit Limitations. Once it is 
found that the worker is truly an 
undocumented worker, claim handling 
needs to focus on expediting maximum 
medical improvement. Additional 
care must be taken in the calculation 
of average weekly wage. For example, 
some states, such as Florida, define 
wages as: “ … earned and reported for 
federal income tax purposes on the job 
where the employee is injured … .” 
Obtaining a wage statement from 
the employer is a critical step in the 
investigation of a claim involving an 
undocumented worker, as real wages, 
using the definition of what is reported 
for federal tax purposes, may total zero. 
Local law may permit or require only 
a minimum compensation rate be paid 

The court held that the legislature 
intended to include illegal aliens in the 
group of persons who, in order to obtain 
compensation for work-related injuries, 
are not only eligible, but also requested 
to invoke the remedy provided by the 
Workers Compensation Act. When 
confronted with a claim that involves the 
issue of an illegal alien or undocumented 
worker, it is essential that the appropriate 
state or jurisdiction’s laws, court decision, 
and rules are carefully considered in 
all claim decisions. There are several 
comprehensive documents available to 
member companies of the American 
Insurance Association (AIA), www.
aiadc.org, and other organizations. But 
the law in this area is not static, and no 
one document should be relied on in 
considering our duties and obligations 
under the law or the benefits that are 
allowable under law. To that end, contact 
local defense counsel to assure compliance 
with the state’s current law on these issues.

An undocumented worker who sustains 
a catastrophic injury presents additional 
costs that are only occasionally faced in 
claims involving U.S. citizens. Interpreter 
service is the most common and 
perhaps obvious additional cost, but the 
undocumented worker also presents the 
following potential additional claim costs:

•	� Transportation. Family members, if they 
reside in the U.S., often do not hold a 
valid driver’s license or own a vehicle, 
so expensive medical transportation 
services become necessary.

•	� Housing. Family members often do 
not reside in the U.S., resulting in the 
catastrophically injured worker having 
no viable U.S. residence to return 
to that can be modified to meet the 
worker’s needs. 

•	� Agency attendant care. Family 
members often do not reside in the 
U.S., producing increased costs 
through the use of professional 
agencies in meeting the ongoing 
nursing and home care needs of the 
undocumented worker.
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Introduction

When served with a lawsuit for loss 
or damage to goods in interstate or 
foreign commerce, a motor carrier’s first 
step in determining liability should be 
an investigation of whether the shipper 
or its subrogated insurer provided 
proper, written and timely notice of 
the claim. In many cases, particularly 
with unsophisticated shippers or claims 
representatives unfamiliar with the 
regulations covering cargo claims, proper 
notice is not provided and liability can 
be avoided. This is especially important 
since the applicable federal law governing 
interstate cargo claims is a strict-liability 
statute. In addition, regardless of the 
level of sophistication of the shipper, the 
shipper is conclusively presumed to have 
knowledge and understanding of the 
terms and conditions in a Bill of Lading 
or similar contract of carriage. See, e.g., 
American Railway Express Company v 
Daniel, 269 U.S. 40 (1925). Thus, the 
“notice” defense is often the most effective 
method of defeating or successfully 
resolving cargo claims. This article briefly 
examines some issues which may arise 
when a “notice” defense is asserted and 
emphasizes the importance of investigating 
whether proper notice was provided. 

History of Notice-Related 
Regulations
The Carmack Amendment to the 
Interstate Commerce Termination Act 
of 1995 imposes liability on carriers 
for the actual loss of or damage to 
shipments in interstate commerce. 49. 
U.S.C. §14706(a)(1). Section (e) of the 
Carmack Amendment provides that “[a] 
carrier may not provide by rule, contract, 
or otherwise, a period of less than nine 
months for filing a claim against it under 
this section and a period of less than two 
years for bringing a civil action against it 
under this section.” Consistent with this 
section, motor carriers, almost without 
exception, require that the shipper 
provide written notice of a cargo loss or 
damage claim within (9) nine months of 
the delivery date. 

What, however, constitutes “sufficient” 
notice? The standard for evaluating claims 
submitted pursuant to the Carmack 
Amendment was initially set forth by the 
Supreme Court in the case of Georgia, 
Florida and Alabama Railway Co. v Blish 
Milling Co., 241 U.S. 190 (1916). In 
that case, the U.S. Supreme Court stated 
that the purpose of a requirement in a 
Bill of Lading that claims for damages be 
presented in writing within a certain time 
after delivery was not to allow the carrier 
to avoid liability, but to “secure reasonable 
notice“ for the carrier to investigate the 
claim. Accordingly, the Supreme Court 
held that the notice requirement “did not 
require documents in a particular form,” 
so long as its purpose was served. In other 
words, so long as the carrier was provided 
constructive notice of a cargo loss or claim, 
the claim-filing requirements were satisfied.  

As a result, there were no judicially 
established requirements that the 
shipper’s claim had to be in writing or 
contain a specific claim amount. 

Courts subsequently applied the ruling 
in Blish Milling Co. in a very liberal 
manner, and shippers’ claims were found 
to be sufficient so long as they gave the 
carriers “reasonable notice” of the loss. 
See, e.g., Wisconsin Packing Co. v Indiana 
Refrigerator Lines, Inc., 618 F.2d 441 
(7th Cir. 1980). Indeed, the U.S. Court 
of Appeals for the Fifth Circuit ruled in 
1953 that “there is no requirement that 
a written instrument be submitted in 
detail or that the cause and exact amount 
of damage be stated thereon in order to 
constitute a valid claim.” Thompson v 
James G. McCarrick Co., 205 F.2d 897, 
901 (5th Cir. 1953).

Predictably, shippers took advantage 
of the liberal claim-filing requirements 
and, in 1972, the Interstate Commerce 
Commission responded by promulgating 
regulations which established minimum 
claim-filing standards “for the 
investigation and voluntary disposition of 
loss and damage claims.” The regulations 
were codified at 49 C.F.R. § 1005.2, and 
have been re-codified at 49 CFR 370.3. 
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Among other things, 49 CFR 370.3 
provides minimum filing requirements for 
a written notice of claim. Specifically, the 
shipper must provide written or electronic 
communication of the claim to the carrier 
which contains: (1) facts sufficient to 
identify the shipment; (2) an assertion 
of liability of alleged loss, damage or 
delay; and (3) a claim for a specific 
or determinable amount of money. In 
situations where the shipper may not be 
able to state an exact amount of a claim, 
the carrier must attempt to ascertain the 
extent of the loss or damage. However, 
the carrier shall not pay a claim under 
these circumstances “unless and until” 
the shipper submits a written claim 
containing a specified or determinable 
amount of damages.

49 CFR 370.3 also states what is not 
considered to be sufficient notice to the 
carrier of a claim for loss or damage.  
Specifically, the regulations state that 
“documents not constituting claims” 
include “bad order reports,” appraisal 
reports, or notations of shortage or 
damage on freight bills, receipts or 
invoices. In addition, notice is not 
provided by inspection reports issued 
by carriers or their insurance agencies. 
Indeed, inspection reports or surveys 
which contain a specific amount of 
damages do not provide sufficient notice 
to the carrier.

There are two judicially established 
exceptions to the notice requirements of 
49 CFR 370.3. First, a shipper’s failure 
to file a completed claim within the 
specified time period might be excused if, 
even after exercising reasonable diligence, 
it cannot ascertain the extent of its 
loss within the filing period. Nedlloyd 
Lines, V.V. Corp. v Harris Transport Co., 
Inc., 922 F.2d 905, 909 (1st. Cir. 1991). 
Second, a shipper may be excused from 
the claim-filing requirements if the carrier 
misled the shipper into believing that a 
timely filing was unnecessary. Id.

What Constitutes “Good” 
Notice?
Perhaps the most frequently litigated 
notice-related issue is whether the 
shipper’s notice to the carrier was 
sufficiently specific or determinable. In 
other words, did the shipper give the 
carrier enough information about the 
amount of damage or loss to investigate 
the claim? For example, is a shipper’s 
damage claim in an amount “between 
$700,000 and $800,000” sufficiently 
specific?

The answer, of course, is: it depends. It 
depends on where the issue is considered, 
since there is a split among the federal 
circuits as to whether, as in the above 
example, a claim must be for an actual 
dollar amount. In the above example, 
the U.S. District Court for the Middle 
District of Florida ruled that the shipper’s 
failure to state an exact dollar amount 
to the carrier invalidated its claim. 
However, on appeal, the U.S. Court 
of Appeals for the Eleventh Circuit 
reversed. See, Seimens Power Transmission 
& Distribution, Inc. v Norfolk Southern 
Railway Company, 2005 U.S. App. LEXIS 
17202 (11th Cir. 2005). In doing so, the 
Eleventh Circuit adopted a “substantial 
compliance” standard with respect to 
whether or not a shipper must provide 
the carrier with an exact dollar amount 
of a loss. The substantial compliance 
standard has also been adopted by the 
Sixth, Seventh and Ninth Circuits. 
Conversely, the First, Second and Fifth 
Circuits apply a “strict compliance” 
standard, and require the shipper to 
provide an exact amount in its claim to 
the carrier. In those Circuits, the shipper’s 
claim for damages “between $700,000 
and $800,000” would most likely have 
been found insufficient. See, e.g., 
McLaughlin Transportation Systems, Inc. 
v Rubinstein, 2005 U.S. District LEXIS 
19932 (D.Mass. 2005). 

Another oft-litigated notice-related 
issue involves whether the carrier’s 
knowledge of the claim — apart 
from the written notice provided 
by the shipper — waives the notice 

requirements of 49 CFR § 370. In the 
Third, Fifth, First and Second Circuits, 
the filing of a written claim within the 
prescribed period is a strict condition 
precedent to the filing of a lawsuit. For 
example, a carrier’s denial of a shipper’s 
claim for damages arising from the theft 
of model railroad trains was upheld even 
when the carrier had investigated the 
thefts. See S&H Hardware & Supply Co. 
v Yellow Transport., Inc., 432 F. 3d 550 
(3d. Cir. 2005).

For an opposite result, see Mitsui 
Sumitomo Insurance Co., Ltd. v Watkins 
Motor Lines, Inc., 2004 U.S. Dist. LEXIS 
20829, where the trial court ruled that 
the carrier’s “actual knowledge” of 
the theft of the shipment — without 
any written notice filed within the 
nine-month period — satisfied the 
requirements of 49 C.F.R. § 370.3.

Defending Claims Under 
49 U.S.C. § 14706 and 49 
C.F.R. § 370.3
The rules and regulations regarding the 
disposition of cargo claims set forth in 49 
U.S.C. § 14706 and 49 C.F.R. § 370.3 
were promulgated, in part, to assure the 
efficient flow of goods. The rules place the 
carrier “on the hook” for loss or damage 
to cargo if the goods are received in 
good condition and delivered otherwise. 
However, in exchange for the strict 
liability standard of 49 U.S.C. § 14706, 
shippers must adhere to the regulations 
regarding proper notice of their claims. 
Thus, the carrier must ensure that it 
collects and retains information which 
proves that the shipper’s notice was “bad.” 
The carrier should take the following steps 
when a damage or loss claim is presented 
to ensure that it will be able to raise the 
notice defense at the appropriate time:

First, the carrier must make every effort 
to obtain a “clean” copy of the Bill 
of Lading for the shipment as soon as 
possible after the loss is reported. Bills 
of Lading are frequently mishandled and 
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often become illegible as the result of 
frequent transmission between interested 
parties. Most importantly, the back side 
of the Bill of Lading, which frequently 
contains the applicable notice provisions, 
should be secured as quickly as possible. 
If the back side of the specific Bill of 
Lading cannot be secured, another copy 
from a different Bill should be retained in 
anticipation of future litigation. 

Second, any applicable contracts, 
agreements or tariffs should be secured 
as soon as practicable after the loss. In 
many instances, the carrier’s tariff or the 
transportation agreement refers to, or 
incorporates, the notice provisions of 
the Bill of Lading and provides further 
evidence that the shipper should have 
known about the notice requirements. 

Third, in situations where the loss or 
damage is reported to the carrier at time 
of delivery, the adjuster or surveyor 
assigned by the carrier or insurer assigned 
to investigate the claim must make every 
effort to avoid making representations 
to the shipper that his or her receipt of 
the claim satisfies 49 C.F.R. § 370.3. As 
discussed, the notice requirements are 
waived if the carrier (or its agent) leads 
the shipper to believe that it did not 
have to file a written, timely claim. The 
surveyor or adjuster must be trained to 
avoid such situations. 

Similarly, drivers who deliver damaged 
cargo should be instructed to avoid 
making statements which may give the 
shipper (particularly an unsophisticated 
shipper) the incorrect impression that 
his awareness of the damage waives the 
requirements of 49 C.F.R. § 370.3. 

The foregoing suggestions should 
make it easier for the carrier to rely 
upon a “notice” defense if the facts 
allow. Further, the cases interpreting 
the Carmack Amendment and the 
accompanying regulations require that 
notice be given to the carrier. Thus, 
particularly in household goods cases, 
attention should be given to ensure 
that the carrier, and not, for example, 

a storage facility, should be provided 
notice. See, e.g. Kuehn. v  United Van 
Lines, 36 F.Supp. 2d 1047 (SD Miss. 2005).

Defending cases based on improper, non-
specific or untimely notice, although fact-
intensive, are often resolved by dispositive 
motion. Therefore, careful analysis of 
the shipper’s notice-related actions or 
omissions may, and frequently does, result 
in cost-effective settlements or, even 
better, in the dismissal of the lawsuit. n  
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Plan to be a part of this distinguished gathering of CPCU Society 
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leaders.

This unique event will feature:

• Society business meetings.

• �Specialized chapter leader workshops.

• �CPCU Society Center for Leadership courses, including courses 
designed for chapters and interest group leaders. Open to all 
Society members.

Visit www.cpcusociety.org in early 2009 for the latest 
information.

Plan to Attend


